the Gun-Free School Zones Act' 9 and the Violence Against Women Act (VAWA), 2° or to undermine American federalism. The Clause affirms, rather than undermines, the balance of state-federal relations that the Framers intended. 2 ' I argue that it allows for the enactment of legislation touching upon only that fixed, discrete set of areas involving intercourse with foreign nations and their citizens-including navigation, trade, war, and diplomacy-that comprise what the Framers believed to be the immutable law of nations. 22 accept the premise, without significant discussion, that the Clause empowers Congress to enact only criminal, rather than civil, penalties.
I agree with Professor Stephens that the Clause permits both civil and criminal sanctions. See Stephens, supra note 14, at 454 ("A close examination of the text of the Offenses Clause, the historical context in which it was drafted, and the constitutional structure of which it is a key part, demonstrates that the Clause was not-and should not be-limited to criminal prosecutions."). The Supreme Court has recognized that civil penalties, although frequently intended to be compensatory, can also serve as punishments. Browning-Ferris Indus., Inc. v. Kelco Disposal, Inc., 492 U.S. 257, 274 n.20 (1989) ("Damages are designed not only as a satisfaction to the injured person, but likewise as a punishment to the guilty, to deter from any such proceeding for the future .... " (quoting Wilkes v. Wood, 98 Eng. Rep. 489, 498-99 (K.B. 1763))). Moreover, punitive damages-a type of civil remedy-are by definition intended to punish. See Gertz v. Robert Welch, Inc., 418 U.S. 323, 350 (1974) ("Punitive damages are not compensation for injury. Instead, they are private fines levied by civil juries to punish reprehensible conduct and to deter its future occurrence.").
19. Gun-Free School Zones Act of 1990, 18 U.S.C. § 922(q)(2)(A) (1994) . 20. Violence Against Women Act, 42 U.S.C. § 13,981 (2000). As noted above, certain provisions of this Act were struck down in United States v. Morrison, 529 U.S. 598 (2000) . 21. One might wonder why this discussion is necessary given the orthodox view that the Treaty Clause empowers Congress to pass legislation necessary for the domestic implementation of treaties. See, e.g., Gavin R. Villareal, Note, One Leg To Stand on: The Treaty Power and Congressional Authority for the Endangered Species Act After United States v. Lopez, 76 TEX. L. REv. 1125, 1153 (1998) ("Congress is empowered to enact legislation that is 'necessary and proper' for the implementation of the goals of approved treaties.").
There are several reasons why an independent examination of the Offenses Clause is worthwhile. First, the discussion has already been initiated by Professor Stephens's article and the International Law Scholars Brief. Second, the scope of the treaty power has come under strong attack; many scholars have come to doubt whether it empowers Congress to pass legislation that could not be enacted under its substantive Article I, Section 8 powers. Stephens argues that congressional power under the Offenses Clause is greater than that granted by the Treaty Clause because it allows for the enactment of domestic legislation concerning not only the wide range of areas covered by treaties, but matters governed by international customary norms as well. See Stephens, supra note 14, at 452. Finally, "[a]cademic honesty, as well as the fact that Congress may base legislation solely upon the Offenses Clause, compels this examination." Teachout, supra note 18, at 1307.
22. See infra Part II.
Imaged with the Permission of Yale Law Journal [Vol. 112: 109 Part I of this Note explores the claims made by Professor Stephens and the International Law Scholars, setting forth their case for viewing the Offenses Clause as an important source of substantive authority for Congress. It also examines the consequences of this approach, outlining the wide range of areas traditionally reserved to the states that it would enable Congress to regulate. Part II refutes the primary assumption upon which this interpretation is based. First, I argue that the phrase "law of nations" as used in the Offenses Clause is a term of art that is not synonymous with international law. I demonstrate that it refers to principles in certain welldefined areas that govern interactions among foreign countries and foreign nationals. The term excludes wholly domestic conduct that does not have a direct effect on foreign nations or nationals. Because the law of nations is rooted in natural law, its substantive content was understood by the Framers as being immutable. While modem-day treaties and evolving international norms are important parts of international law, they cannot expand the scope of the law of nations.
Part III argues that even if courts abandon the true meaning of the phrase "law of nations" and insist on interpreting it in a modem light, the most faithful modem analogue of this concept is neither international law as a whole, nor customary international law, but jus cogens norms. Allowing for the enforcement ofjus cogens norms under the Offenses Clause is less faithful to the provision's true meaning than the approach advocated in Part II. The concept ofjus cogens, however, has many important similarities to the law of nations, and the range of recognized jus cogens norms is fairly narrow. Consequently, this interpretation of the Offenses Clause would be a legitimate compromise, retaining much of the Clause's original meaning while preventing it from being used to eliminate the boundary between state and federal authority. Part IV concludes.
The Offenses Clause has been virtually ignored throughout most of this nation's history and has yet to be thoroughly explored by the legal literature. 23 In light of suggestions that Congress use the Clause as a replacement for its once-omnipotent commerce and Rcconstruction powers, a thorough examination of the history and meaning of its central phrase-"the law of nations"-is necessary. 23 . The Offenses Clause is hardly ever mentioned, and the few references to it that do exist are often brief and inconclusive. See, e.g., Peter J. Spiro, Foreign Relations Federalism, 70 U. COLO. L. REv. 1223, 1273 n.185 (1999) ("The Offenses Clause also stands as an intriguing, if obscure, possible source of affirmative federal power in the area."); see also Posner & Spiro, supra note 14 (offering a brief discussion of the Offenses Clause). But see supra note 18 (listing the three articles that treat the Offenses Clause in depth). The argument for an expansive reading of the Offenses Clause is straightforward, but rests on critical assumptions about the meaning of the phrase "law of nations." Professor Stephens readily admits that she assumes "'the terms the law of nations and international law are used interchangeably."' 24 Because the term "international law" includes international agreements and customary international norms, Stephens concludes that the phrase "law of nations" does, as well. 2 5 If one accepts Stephens's premise, then an international agreement or international norm addressing a particular topic or calling for state action in a certain area may serve as the basis for federal legislation in that area under the Offenses Clause. Treaties and international law norms may thereby enable the enactment of legislation that Congress would be otherwise powerless to pass.
This theory has significant ramifications for recent Supreme Court decisions enforcing limits on the federal government's power. Under wellestablished Supreme Court precedent, a statute can be justified as an application of congressional power under the Offenses Clause even if Congress did not state that it was exercising that power at the time of the law's enactment. 26 26. In United States v. Arijona, 120 U.S. 479 (1887), the Supreme Court ruled that a federal statute prohibiting the counterfeiting of foreign currencies was constitutional under the Offenses Clause. The Court stated that the law "define[d] an offence against the law of nations as clearly as if Congress had in express terms so declared." Id. at 488. The Court went on to note that "it has never been supposed" that statutes enacted under the Offenses Clause "were invalid becausc they did not expressly declare that the offences there defined were offences against the law of nations." 
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The Law of Nations and the Offenses Clause violence against women, whether those acts are perpetrated by the State or by private persons., 28 Furthermore, nations should [d]evelop penal, civil, labour and administrative sanctions in domestic legislation to punish and redress the wrongs caused to women who are subject to violence; women who are subjected to violence should be provided with access to the mechanisms of justice and, as provided for by national legislation, to just and effective remedies for the harm that they have suffered. 29 The term "violence" is explicitly defined to include rape. 30 This document complements the Convention on the Elimination of All Forms of Discrimination Against Women, which obligates nations to take all appropriate measures... [to] modify the social and cultural patterns of conduct of men and women, with a view to achieving the elimination of prejudices and customary and all other practices which are based on the idea of the inferiority or the superiority of either of the sexes or on stereotyped roles for men and women. 3 Both the Declaration and the Convention more clearly spell out nations' obligations under the International Covenant on Civil and Political Rights (ICCPR). 3 2 The ICCPR requires each nation to "respect and to ensure to all individuals within its territory... the rights recognized in the present Covenant, without distinction of any kind, such as... sex." 33 Among the rights recognized by the ICCPR are those of "life ... liberty, and security of person." 34 It is difficult to imagine any act more violative of the security of a person than rape. These instruments, when read together, clearly make 
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The Yale Law Journal violence against women in general, and rape in particular, a violation of international law. Professor Stephens and the International Law Scholars maintain that such violations of international law 35 are by definition offenses against the law of nations, for which the Offenses Clause empowers the government to enact civil and criminal penalties. Under this reasoning, the VAWA would be constitutional. 36 A similar case can be made with respect to the Religious Freedom Restoration Act (RFRA), portions of which were invalidated in Boerne. 37 The RFRA required facially neutral federal, state, and local laws that infringed upon religious freedom to pass a statutorily defined strict scrutiny test. 38 This Act, too, can be seen as a manifestation of Congress's power to define and punish offenses against the law of nations as understood by Professor Stephens. 39 One international declaration proclaims, "Persons belonging to national or ethnic, religious and linguistic minorities ... have the right to enjoy their own culture, to profess and practise their own religion, and to use their own language, in private and in public, freely and without interference or any form of discrimination. ' Ao The Universal Declaration of Human Rights buttresses this guarantee, declaring, "Everyone has the right to freedom of thought, conscience and religion; this right includes freedom to change his religion or belief, and freedom, either alone or in community with others and in public or private, to manifest his religion or belief in teaching, practice, worship, and observance., 41 According to Stephens's reasoning, Congress would be justified in assuming that unnecessarily burdening the free exercise of religion is an offense against the law of nations and that the federal government is 35 . Professor Stephens argues that treaties are part of the law of nations, while the International Law Scholars maintain that these treaties are evidence of international customary norms protecting women. See supra notes 24-25 and accompanying text.
36. The International Law Scholars Brief also claims that the VAWA was justified under the treaty power. International Law Scholars Brief, supra note 15, at *3-15; see also supra note 21.
37. City ofBoeme v. Flores, 521 U.S. 507 (1997 [ethnic, religious, or linguistic] minorities shall not be denied the right, in community with the other members of their group, to enjoy their own culture, to profess and practise their own religion, or to use their own language.").
Imaged with the Permission of Yale Law Journal [Vol. 1 12: 109 empowered to stop it. One could similarly claim that the Gun-Free School Zones Act 42 struck down in Lopez 4 3 enforced the law of nations as outlined in multilateral agreements concerning education 44 and the rights and safety of children. 45 This argument need not be applied solely to laws struck down in past Supreme Court cases, however. Existing international agreements cover almost every imaginable aspect of society, including marriage, 6 juvenile justice, 47 and education. 48 Given this wide range of international agreements, a broad reading of the Offenses Clause 49 would virtually eliminate any remaining vestiges of federalism from our government. Moreover, if the President and Senate can empower the federal government to legislate in a particular area simply by entering into a treaty concerning that area, then the federal government is ultimately responsible for determining the scope of its own power, a result contrary to the Framers' careful design.
This brings to light a second assumption upon which Professor Stephens bases her claims-that there are no constitutional restrictions upon the substantive content of treaties, aside from those aimed at protecting individual rights. 5 0 If federalism-based restrictions on the treaty power do exist, however, then the range of legislation permissible under the 42. Gun-Free School Zones Act of 1990, 18 U.S.C. § 922(q)(i)(A) (1994 Offenses Clause would be drastically curtailed. 51 Although an examination of the breadth of the treaty power is beyond the scope of this Note, it is helpful to bear this postulate in mind. 52 Having explored the argument put forth by Professor Stephens and the International Law Scholars for an expansive interpretation of the Offenses Clause, as well as the dramatic consequences to which it could lead, we can now examine why this approach should be rejected.
II. THE TRUE MEANING OF THE "LAW OF NATIONS"
A critical problem with the theories discussed above is that they equate the law of nations with either international law (which include treaties and other international agreements) or customary international law. As a result, they conclude that the substantive content of the law of nations can change over time. Professor Stephens states, for instance, "The framers understood that the law of nations would evolve in ways that they could not control or predict." 53 I believe that this understanding of the law of nations is erroneous. In this Part, I attempt to demonstrate that the phrase "law of nations," as understood by the Framers and used in the Constitution, is not synonymous with "international law."
Most importantly, the term "law of nations" does not include agreements or norms that address a country's treatment of its own nationals or other purely domestic matters. Instead, the law of nations governs actual interactions between countries, and by extension between their citizens, in discrete areas such as war, trade, navigation, and diplomacy. Moreover, the concept is closely related to natural law 5 4 and refers to a body of principles 51. If the government entered into treaties or other international agreements outside the scope of its constitutional authority, those instruments would be as domestically void as a statute that was beyond the government's power to enact. Although other nations would undoubtedly consider such agreements binding, they could not serve as the basis for domestic legislation.
52. Several authors have persuasively argued in favor of such restrictions. See Bradley, supra note 21, at 553 ("At first glance, it might appear that... purported immunity of the treaty power from federalism restraints has been endorsed by the Supreme Court.... The Holland decision, however, is far from clear on this point."); Curtis A. Bradley, The Treaty Power and American Federalism, 97 MICH. L. REv. 390, 450 (1998) ("[Tlhe federal government should not be able to use the treaty power (or executive agreement power) to create domestic law that could not be created by Congress."); Golove, supra note 21, at 1281 ("Were the President and Senate to make a treaty on a subject inappropriate for negotiation and agreement, and thus beyond the scope of the treaty power, the treaty would be invalid under the Tenth Amendment.").
53. Stephens, supra note 14, at 452. The Law of Nations and the Offenses Clause understood as being either of divine origin or derivable from reason. 55 Due to these underpinnings, as explained later in this Part, the law of nations was widely accepted as being immutable; neither treaties nor changing international norms could affect its inherent nature or expand its reach into other areas. Because of the immutable nature of the law of nations, the Offenses Clause, unlike other constitutional provisions, was not expected to evolve with time. 56 While some scholars who influenced the Framers' generation regarded treaties as part of the law of nations (treaties were sometimes labeled the "voluntary" or "positive" law of nations), they were not understood as capable of expanding the law of nations into new areas. The only treaties these writers discussed dealt with mutual intercourse among nations or foreign nationals in the well-recognized fields discussed above. Moreover, several of the writers discussed below do not even include treaties within the scope of the law of nations.
My examination of the historical record is divided into five Sections. Section II.A briefly explores the linguistic history of the phrase "law of nations," explaining how its roots in the Romanjus gentium distinguish it from "international law." Section II.B examines the works of the preeminent philosophers and scholars who influenced the Framers' beliefs in this area. Section II.C turns to early American court rulings from 1775-1810 to examine early judicial interpretations of the phrase. Section II.D 56. In this respect, the Offenses Clause differs from constitutional provisions such as the First and Eighth Amendments. See U.S. CONST. amend. I ("Congress shall make no law... abridging the freedom of speech .. "); U.S. CONST. amend. VIII (prohibiting the infliction of "cruel and unusual punishments"); Roth v. United States, 354 U.S. 476, 489 (1957) (holding that material is obscene and excluded from First Amendment protection if "to the average person, applying contemporary community standards, the dominant theme of the material taken as a whole applies to pruient interest" (emphasis added)); Weems v. United States, 217 U.S. 349 (1910), On this point, the Weems Court asserted that the Framers, in enacting the Eighth Amendment, "surely... intended more than to register a fear of the forms of abuse that went out of practice with the Stuarts ... or to prevent only an exact repetition of history. We cannot think that the possibility of a coercive cruelty being exercised through other forms of punishment was overlooked." Weems, 217 U.S. at 372-73.
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The Yale Law Journal demonstrating how these precedents are consistent with my conception of an immutable and limited law of nations.
A. Linguistic History of the Phrase "Law of Nations"
The phrase "law of nations" developed from the Roman concept ofjus gentium. 57 While the jus civile governed relations among Roman citizens, the jus gentium controlled interactions with or among foreigners. 58 Over time, "the belief gradually prevailed among the Roman lawyers that the old Jus Gentium was in fact the lost code of Nature" 59 -that is, that the jus gentium was a facet of natural law.
This intimate affiliation between the jus gentium and natural law (jus naturale) arose in part from the fact that the jus gentium was thought to be based on universal principles and usages that were "common to all nations... among whom justice was administered by Roman magistrates., 6 0 These principles were "regarded as so simple and reasonable that it was assumed they must be recognized everywhere and by every one.' 61 Put another way, they were somehow dictated by nature, simply waiting to be apprehended by the rational mind. 62 Later works on the law of nations, in particular those of Grotius, applied the principles of the jus gentium to intercourse among nations and foreign nationals. 63 As a result, the law of nations was steeped in natural law origins, leading to its perception as universal and immutable. Moreover, since the jus gentium pertained only to interactions involving foreigners, it is difficult to see how the law of nations into which it 57. AMOS S. HERSHEY, THE ESSENTIALS OF INTERNATIONAL PUBLIC LAW 2 (1912) (noting that the phrase "law of nations" is a translation of the French "droit des gens," itself "a translation of the Latin jus gentium,-a phrase which bore a very different meaning from that of 'International Law"').
58. THE EARL OF BIRKENHEAD, INTERNATIONAL LAW 6 (Ronw Moelwyn-Hughes ed., 1927) (noting that the rules "[t]o adjust disputes when one of the parties was an alien... [were] given, by reference to their source, the namejus gentium, or law of nations").
59. SIR HENRY SUMNER MAINE, ANCIENT LAW 46 (Dorset Press 1986) (1861). 60. HERSHEY, supra note 57, at 43; see also GARY L. MARIS, INTERNATIONAL LAW 11 (1984) ("This concept ofjus gentium was instrumental in conceptualizing a family of nations with a law common to all."). 61. J.L. BRIERLY, THE LAW OF NATIONS 10 (1928). 62. GERHARD VON GLAHN, LAW AMONG NATIONS 26 (6th ed. 1992) ("Thc law of nature, later termed natural law, was believed to have been naturally implanted in men and to comprehend unchangeable and exact justice, universal in scope and self-evident to any individual exercising his 'right reason,' or the moral faculty with which he was endowed.").
63. J.E.S. FAWCETT, THE LAW OF NATIONS 26 (1968) (asserting that over time, "the jus gentium was slowly transformed from a body of special rules into a general law of nations"); HERSHEY, supra note 57, at 58 ("[Grotius] borrowed largely from the Roman jus gentium the leading principles of which had been practically identified with thejus naturale.").
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The Law of Nations and the Offenses Clause developed could encompass the wholly domestic relationship between a government and its own citizens.
Whereas the phrase "law of nations" has a long history, the term "international law" is of much more recent origin. In 1650, Richard Zouche distinguished the "Law of Nations" from the "Jus inter Gentes," or the "Law between Nations. '64 He defined the "Law of Nations" as "[t]hat which natural reason has established among all men [and] is respected by all alike." 65 It is the law by which "nations are separated, kingdoms founded, [and] commerce instituted., 66 In contrast, Zouche explained the "Law between Nations" as "the whole law of Peace and War," similar to the Roman jus feciale. It "decide[s] questions concerning the community between nations both in peace and in war.", 67 While this description of the "Law between Nations" appears to encompass more than the law of nations was traditionally understood as embracing, Zouche's book focuses on traditional questions of diplomacy and warfare. Nonetheless, this work at least introduces the concept of a field of transnational law potentially broader than the traditional law of nations.
Jeremy Bentham is widely credited with having actually coined the phrase "international law" around 1780; it is thought to be rooted in thejus inter gentes. 68 According to one treatise:
Jus inter gentes was used by Zouche in 1650 to name the real field of international law. Law of nations was the term commonly used in England till the days of Bentham (1748-1832); since that time the term international law, which he adopted, has steadily grown in favor, until it has come into almost universal use in Englishspeaking countries. 69 In his Introduction to the Principles of Morals and Legislation, Bentham wrote that people may "be considered either as members of the same state, or as members of different states: in the first case, the law [that governs them] may be referred to the head of internal, in the second case, to that of international jurisprudence." 70 He maintained that international jurisprudence governed "the mutual transactions between sovereigns as 64. RICHARD such." 71 Bentham added a footnote to this section, stating that "[t]he word international, it must be acknowledged, is a new one; though, it is hoped, sufficiently analogous and intelligible. It is calculated to express, in a more significant way, the branch of law which goes commonly under the name of the law of nations. ' ' 72 Bentham also drafted an essay entitled Principles of International Law, in which he advocated a utilitarian approach to international relations. 73 He argued that "[tihe end that a disinterested legislator would propose to himself, would.., be the greatest happiness of all nations taken together., 74 To this end, he concluded that "new international laws [should] be made upon all points which remain unascertained" among nations--especially those points in which their interests "are capable of collision." 75 Bentham does not mention natural law, the jus gentium, or the dictates of "right reason." Instead, he called for the creation of whatever international laws may be necessary to maximize worldwide happiness. Under this formulation, the substance of international law is not limited to particular areas and does not exclude certain types of agreements. Given the baggage associated with the term "law of nations," it is probably no accident that Bentham eschewed it in favor of "international law," a term which has since become ubiquitous.
The distinct origins of the phrases "international law" and "law of nations" bolster the conclusion that they are not interchangeable. Whereas the former has been termed "wonderfully complex," the latter "is easily reducible to a multivolume treatise, now gathering dust in our law libraries.,76
B. Philosophers on the Law of Nations
In drafting and interpreting the Constitution, both the Framers and Founding-era judges were heavily influenced by certain European scholars who believed the law of nations to be intimately intertwined with natural law. 82 and Montesquieu, author of The Spirit of the Laws, 83 were regarded as authorities on broader questions of jurisprudence. 84 The works of these two jurists are discussed in Subsections II.B.4 and II.B.5, respectively.
Grotius
Hugo Grotius, author of The Law of War and Peace, has been called "the founder of the Law of Nations of the modem world., 85 He argued that natural law, which was already acknowledged to govern relations between end of the eighteenth century evolved the rules of international intercourse from the principles of the law of Nature.").
78. Sylvester, supra note 55, at 67; see also Stewart Jay, The Status of the Law of Nations in Early American Law, 42 VAND. L. REV. 819, 823 (1989) ("In ascertaining principles of the law of nations, lawyers and judges of that era relied heavily on continental treatise writers, Vattel being the most often consulted by Americans. An essential part of a sound legal education consisted of reading Vattel, Grotius, Pufcndorf, and Burlamaqui, among others." individuals, also controlled intercourse between nations. 86 His "appeal was so far successful in that it produced the acceptance of a body of rules which were soon acknowledged as the basis of the Law of Nations, and to which in international controversies appeal long continued to be made., 87 Grotius believed that natural law was ordained by God 88 and "unchangeable-even in the sense that it cannot be changed by God." 89 As a result, these "eternal, unchangeable" principles had binding force "independent of the special consent of the single States." 90 Nonetheless, Grotius was also credited with "secularizing" natural law, because he maintained that it would be the same even if God didn't exist; 9 ' he believed that the substantive content of natural law could be "founded exclusively on reason." 9 2
People could discover the content of natural law in one of two ways. The first was by a priori reasoning; 93 the second was through an a posteriori 86. According to one scholarly work on Grotius: One central doctrine in his treatise was the acceptance of the "law of nature" as an independent source of rules of the law of nations, apart from custom and treaties. The Grotian "law of nature" was to some extent a secularised version, being founded primarily on the dictates of reason, on the rational nature of men as social human beings .... BURNS H. WESTON ET AL., INTERNATIONAL LAW AND WORLD ORDER 230 (1980); see also JANIS, supra note 24, at 51 (stating that Grotius "looked to a natural law based on right reason"). Similarly, it has been asserted that Grotius based international law [more accurately, the law of nations] in the main upon a natural law imposed upon man by the requirements of his own nature, of which the cardinal quality, so far as the relation of one man to another is concerned, he supposed to be the social instinct. Higgins, supra note 77, at 3 n. 1. 87. HIGGINS, supra note 85, at 91; see also JANIS, supra note 24, at 52 ("[T]he object of Grotius' exercise of natural law was to find international rules basic or useful, though not clearly consented to by states.").
88. 2 GROTIUS, supra note 79, at 38-39 (stating that under natural law, acts are "either forbidden or enjoined by the author of nature, God").
89. 2 id. at 40. 90. 1 OPPENHEIM, supra note 54, at 88. 92. SHAW, supra note 91, at 21.
Grotius wrote:
The law of nature is a dictate of right reason, which points out that an act, according as it is or is not in conformity with rational nature, has in it a quality of moral baseness or moral necessity; and that, in consequence, such an act is eithcr forbidden or enjoined by the author of nature, God. 2 GROTIUS, supra note 79, at 38-39 (citations omitted). He went on to note that a priori reasoning "consists in demonstrating the necessary agreement or disagreement of anything with a rational and social nature. The Law of Nations and the Offenses Clause examination of the actual practices of civilized nations throughout antiquity, 94 as described by "the illustrious writers of history." 95 Grotius's main sources included Aristotle, Cicero, Plutarch, Seneca, Chrysostom, and the Bible. The customs comprising the law of nations were those that had existed throughout most of recorded history. These practices were considered part of the law of nations because they were evidence of natural law, which prohibited acts "in conflict with the nature of society of beings endowed with reason." 96 According to Grotius, the law of nations is that portion of natural law addressing the ways in which one nation may act toward other nations or citizens of other nations, especially in times of war. 97 It also reaches issues of diplomacy 98 and treaty formation and interpretation. 99 No aspects of the law of nations appear to govern the relationship between a nation and its own citizens. Indeed, Grotius explicitly distinguished the law of nations from "municipal law," which "emanates from the civil power... which bears sway over the state. 1°°W hile states may enter into treaties, thereby forming a "volitional law of Nations," 1 0 1 Grotius recognized only a limited range of agreements embraced by this phrase, many of which have to do with ending hostilities. 0 2 Grotius called agreements other than peace treaties "[e]qual treaties of alliance," which may "have to do either with commerce, with joint action in war, or with other matters."' 0 3 The "other matters" such treaties may address include guarantees "that neither signatory shall have fortresses in the territory of the other, or defend the subjects of the other, or furnish a passage to the enemy of the other." ' 10 4 The other "subject of prime importance" in this volitional law of nations "is the right of legation," governing "the sacred affairs of embassies, [and] the inviolability of 94. According to Grotius, a principle is likely to be consistent with "the law of nature [if it] is believed to be such among all nations, or among all those that are more advanced in civilization.... [T]he cause of such an opinion can hardly be anything else than the feeling which is called the common sense of mankind." 2 id. at 42. 95. 2 id. at 44. 96. 2 id. at 34. Grotius wrote that "unbroken custom" was "proof [of] the law of nations." 2 id. at 44 (emphasis added).
97. See 2 id. at 44 ("[O]utside of the sphere of the law of nature, which is also frequently called the law of nations, there is hardly any law common to all nations."); see also 2 id. at 57 ("[N]ot all wars are at variance with the law of nature; and this may also be said to be true of the law of nations.").
98 ambassadors."' 0 5 Thus, the range of treaties recognized as comprising part of the law of nations was limited. In short, Grotius's treatise on the law of nations offers little, if any, support for an expansive interpretation of the phrase.
Vattel
Vattel is often categorized as belonging to the Grotian, or eclectic, school of international law' 0 6 because he looked to both natural and positive law as sources for the law of nations,' 0 7 although he has also been termed a naturalist. 10 8 In The Law of Nations, Vattel echoed many of Grotius's points. He noted that "[t]he law of Nations is originally no other than the law of Nature applied to Nations." 1 0 9 While the law of nature governs the interactions of individuals, the law of nations governs the interactions among states. 110 Vattel cautioned, however, that although the general principles of the two bodies of law are the same, their precise applications may not be.
[W]e are not to imagine that the law of nations is precisely and in every case the same as the law of nature .... A state or civil society is a subject very different from an individual .... There are many cases, therefore, in which the law of Nature does not decide between state and state in the same manner as it would between man and man.' 11 Vattel asserted that the law of nations is both unalterable and mandatory. "Whence, as this law is immutable, and the obligations that arise from it necessary and indispensable, nations can neither make any changes in it by their conventions, dispense with it in their own conduct, nor reciprocally release each other from the observance of it." '1 12 As this passage implies, the law of nations governs treaties much as contract law governs individual contracts. 113 Moreover, it establishes bounds on the permissible substantive content of treaties. "[Elvery treaty, every custom, which contravenes the injunctions or prohibitions of the Necessary law of nations is unlawful."' 1 4 Vattel's "lack of interest in treaty or custom is telling of the unimportance that these areas of law played for jurists of Vattel's time-including American jurists-and is an important indicator of the vast gulf between eighteenth and later nineteenth-century conceptions of the law of nations.""15
Vattel distinguished between what he termed the "necessary law of nations," described above, and the positive law of nations. Whereas the former is immutable, being "founded on the nature of things, and particularly on the nature of man," the latter "proceed[s] from the will of Nations." ' 1 6 The positive law of nations arises from treaties and international custom. Vattel stressed, "As to the rights introduced by Treaties or by Custom, there is no room to apprehend that any one will 113. Id. at 291 (stating that under the law of nations, nations "ought invariably to observe their promises and their treaties"). This raises a potential argument in favor of an interpretation of the Offenses Clause that would expand its scope to treaties and international agreements. One might claim that it does not matter whether international agreements are part of the law of nations, because the law of nations requires nations to keep all of their promises. Consequently, the Offenses Clause enables Congress to enforce such agreements. This argument is flawed in several respects. First, as an empirical matter, many international agreements are aspirational rather than mandatory. That is, while they express general goals of the international community, they do not give rise to legal obligations on the part of individual nations. Failure to pursue these goals would neither constitute a violation of these agreements nor mean that our nation broke a promise. See, e.g., Irene Scharf, Kosovo 's War Victims: Civil Compensation or Criminal Justice for Identity Elimination?, 14 EMORY INT'L L. REv. 1415, 1427 (2000) (arguing that the Universal Declaration of Human Rights "does not have the force of a treaty; rather, it is hortatory and aspirational, recommendatory rather than formally binding" (internal quotes and citation omitted)); Carlos Manuel Vazquez, Response: Laughing at Treaties, 99 COLUM. L. REV. 2154, 2183 (1999) (stating that a "precatory or aspirational" treaty does not purport to obligate the parties to do anything in particular"). Thus, given the current state of international law, this interpretation of the law of nations would not grant Congress sweeping new powers.
Second, the language of the Offenses Clause itself seems to preclude such an interpretation. If particular treaties are not part of the law of nations, then an individual who acts contrary to their terms does not violate the law of nations (though he would, of course, violate international law). Such an act might cause the United States to be in violation of its duty under the law of nations to keep its promises, but it does not mean that the individual has committed a violation against the law of nations. Consequently, the Offenses Clause could not support the passage of legislation to prevent such acts.
Finally, such an interpretation is undermined by the Alien Tort Claims Act (ATCA), enacted by the first Congress in 1789, which grants federal courts jurisdiction over claims brought by aliens alleging torts "committed in violation of the law of nations or a treaty of the United States." Judiciary Act of 1789, ch. 20, § 9(b), 1 Stat. 73, 76-77. If the law of nations encompassed all U.S. treaties, there would have been no need to mention them separately in the ATCA. Thus, the Offenses Clause does not permit Congress to enforce domestically treaties that are not part of the law of nations-that is, treaties that regulate the relationship between the government and its citizens, or that fall outside the substantive areas that the law of nations governs.
114. VATTEL, supra note 80, at 55. 115. Sylvester, supra note 55, at 72 (citations omitted). 116. VATTEL, supra note 80, at 55.
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The Yale Law Journal confound them with the Natural law of nations."' 17 Throughout his work, however, when discussing the "law of nations," he most often refers to what he initially terms the natural law of nations. Among the topics for which Vattel sets forth the substantive directives of the law of nations are "mutual commerce between nations,"' 1 8 "rules respecting foreigners," ' 1 9 and treaties.' 20 Much of the remainder of his book is dedicated to questions of war and diplomacy. It is important to recognize that those few chapters discussing wholly domestic topics, such as "cultivation of the soil,' 121 make no reference whatsoever to the law of nations. Vattel recognized that the law of nations-whether positive or natural--dealt with nations' interactions with each other. 1 22
Pufendorf
Pufendorf did not believe that any international norms or agreements were part of the law of nations. 123 He "exceeded the devotion of [Grotius] to the Law of Nature, and abandoned or denied the claim of the positive Law of Nations founded on custom or treatises to the name."' 24 In Of the Law of Nature and Nations, Pufendorf wrote, "Nor do we feel that there is any other voluntary or positive law of nations which has the force of a law, properly so called, such as binds nations.' 25 Pufendorf grounded his conception of natural law in theology to a far greater extent than either Grotius or Vattel. To Pufendorf, "[w]ithout God there could be no law because there would be no lawgiver; nor, because God's law is the source of moral obligation, could there be moral relations among humankind. ' 123. HERSHEY, supra note 57, at 59 ("Pufndorf... denied the existence of any positive International Law based on custom and treaties, and maintained that the Law of Nations is wholly a part of the Law of Nature.").
124. HIGGINS, supra note 85, at 92. 125. PUFENDORF, supra note 81, at 226. In stressing that the law of nations excludes treaties and customs, Pufendorf states that "if a man who is waging a legitimate war" neglects customary international norms, "he may be accused of no fault other than a kind of ungentlemanliness." Id. at 227-28. The Law of Nations and the Offenses Clause God, the creator and final governor of mankind, who by His authority has bound men, His creatures, to observe it." '1 27 Thus, Pufendorf adopted Hobbes's conception of the law of nations, seeing "natural law as being imposed by a divine injunction, analogous apparently to the injunctions of religion, and as not being binding apart from such injunction." '' 28 Nonetheless, like Blackstone and Grotius, Pufendorf believed that the content of these divine imperatives are deducible by natural reason. 1 29 "His concept of the law of nature embraced those standards of behavior that experience and reason... showed men ... to be essential for their own good and for the good of human society of which they formed a part in accordance with the design of nature."' ' 30 Thus, of the philosophers discussed in this Section, Pufendorf argues for the closest link between the law of nations and natural law and most emphatically rejects the notion that the law of nations could be affected by evolving international norms.
Blackstone
Blackstone had a very strong influence on the Framers. 3 ' 1 He dedicated an entire chapter of his Commentaries to "offences against the law of nations.132 He opened his discussion with the claim that "the law of nations is a system of rules, deducible by natural reason, and established by universal consent among the civilized inhabitants of the world."' ' 33 Elsewhere in his analysis, Blackstone argued that the law of nations stems from "those principles of natural justice, in which all the learned of every nation agree,"' 134 reaffirming the natural law roots of this concept. He does not explain, however, how a nation would go about withholding its consent from this "great universal law"; Blackstone did not imply that the law of nations would cease to be binding if nations attempted to do so.
Blackstone stressed that the law of nations "is founded upon this principle, that different nations ought in time of peace to do one another all the good they can; and, in time of war, as little harm as possible, without prejudice to their own real interests. 135 The best interpretation of his analysis is that human reason inexorably leads to the adoption of a specific IN THE EARLY ENLIGHTENMENT 62 (2000) (arguing that Pufendorf's natural law "avoids reference ... to divine institution" and is "grounded solely on a calculation of self-preservation"). and discrete set of principles-the law of nations-which facilitate "intercourse or commerce between one nation and another."' 136 Blackstone noted that the law of nations prohibits certain offenses "committed by one independent people against another" and governs "mercantile questions" as well as admiralty disputes. 1 37 He went on to identify three specific types of offenses against the law of nations: "The principal offences against the law of nations... are of three kinds; 1. Violation of safe-conducts; 2. Infringement of the rights of embassadors; and, 3. Piracy.' 3 8 In Blackstone's view, the law of nations does not govern the relationship between a government and its citizens except insofar as is necessary to protect foreign nations or foreign nationals. Moreover, he does not suggest that the law of nations extends much beyond these specifically identified areas. For this reason, Blackstone's commentary in this area constitutes persuasive evidence against a broad reading of the Offenses Clause.
Montesquieu
In The Spirit of the Laws, Montesquieu wrote of le droit des gens, which can be translated as either "law of nations" or "right of nations., 139 He distinguished between le droit des gens, which concerned laws "bearing on the relation" between "the different peoples of the planet," and le droit politique, which concerned the governors and the governed in a particular society.
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Montesquieu echoed Blackstone in stating that "the right of nations is by nature founded on the principle that various nations should do to one another in times of peace the most good possible, and in times of war the least ill possible, without harming their true interests." Montesquieu goes on to explain that "[t]he object of war is victory; of victory, conquest; of conquest, preservation. All the laws that form the right of nations should derive from this principle and the preceding one." 141 Though he mentioned the right of nations a few times later in The Spirit of the Laws, this was Montesquieu's only exposition of the phrase. Montesquieu did not specify whether the right of nations stems from God's The Law of Nations and the Offenses Clause will, human reason, custom, or some other origin. He merely claimed that specific mandates were logically derivable from the principles he articulated. However, in explicitly distinguishing the right of nations from political law, which governs domestic affairs, and defining the law of nations in terms of countries' interactions with each other, Montesquieu's theory makes an expansive interpretation of the Offenses Clause less plausible.
Having explored the attitudes of philosophers whose work shaped the Framers' understanding of the phrase "law of nations," I will now examine how early American courts interpreted it.
C. Early Courts and the Law of Nations
The influence of the scholars discussed in the previous Section can be seen in early American court rulings interpreting the phrase "law of nations." The frequency with which courts cited these commentators in the years after the Founding is indicative of their influence over American thought in this area. 142 For example, the Supreme Court accepted Vattel's trichotomy among different branches of the positive law of nations almost verbatim. 41 In 1792, the chief justice of the Pennsylvania Supreme Court recognized the immutability of the law of nations and its relationship to natural law:
[T]he law of nations, or of nature and reason, is in arbitrary states enforced by the royal power, in others, by the municipal law of the country; which latter may, I conceive, facilitate or improve the execution of its decisions, by any means they shall think best, provided the great universal law remains unaltered. 144 142. According to LEXIS searches of state and federal court rulings from 1775 through 1810, Grotius was cited in 29 cases, Vattel in 71, Blackstone in 248 (though mostly for matters of English common law rather than the law of nations), and Montesquieu in 6. Pufendorf, however, was cited only once, and then indirectly. See Den ex dem. Tucker v. White, 1 N.J.L. 111, 119 (1791).
143. In Ware v. Hylton, the Court wrote:
The law of nations may be considered of three kinds, to wit, general, conventional, or customary. The first is universal, or established by the general consent of mankind, and binds all nations. The second is founded on express consent, and is not universal, and only binds those nations that have assented to it. The third is founded on tacit consent; and is only obligatory on those nations who have adopted it. Early American courts understood the law of nations as a set of rules, either related to or derived from natural law, concerning the ways in which nations were to act toward each other. 145 The United States, by declaring independence and entering onto the international stage, became subject to its moral dictates. 146 The list of offenses that American courts from 1775 through 1810 recognized as being contrary to the "law of nations" is entirely consistent with those identified by the scholars discussed in the preceding Section. Early cases recognizing violations of the law of nations can be grouped into four areas: 1 47
(1) Navigation: governing conduct on the high seas 48 and incorporating rules of capture 49 153. In Banks v. Greenleaf when faced with a situation where the laws of individual countries were "contradictory to each other," the court asked, "What, then, says the law of nations upon this subject?" 2 F. Cas. 756, 757 (C.C.D. Va. 1799) (No. 959). It concluded that under the law of nations, "the law of the country where the contract is made shall prevail; and if the law of a foreign country be inconsistent with ours, ours shall prevail." Id. at 757.
154. The Supreme Court has held: It is a part of the law of nations, that if a treaty be violated by one party, it is at the option of the other party, if innocent, to declare, in consequence of the breach, that the treaty is void .... But the same law of nations tells me, that until that declaration be made [by Congress that the treaty is to be voided], I must regard it (in the language of the law) valid and obligatory. Ware, 3 U.S. (3 Dali.) at 261. Similarly, in The Ship Resolution, a federal court ruled:
[A]lthough, on a decree of acquittal, almost the whole cargo will go into the hands of those who are not the friends of America ... [yet] they are entitled to [the cargo], by the articles of capitulation, which bind America, the law of nations operating on those articles as a solemn compact, commands that such a decree must be given. 2 U.S. (2 DalI.) at 33. nation's citizens and a foreign nation, its envoys, 155 citizens, 15 6 officials, 1 57 or ships. 158 Professor Stephens argues that the Offenses Clause can serve as the basis for legislation regulating the relationship between the federal government and individual Americans. I have been unable to find any early American case applying the law of nations to such matters. Similarly, although Professor Stephens maintains that the phrase "law of nations" is synonymous with "international law" (which includes treaties), the courts of the time repeatedly noted the distinction between treaties and the law of nations, suggesting these areas are not coextensive. 19 Even attorneys of this period seemed to assume without argument or explanation that the law of nations was distinct from treaties.160
Having examined the attitude that early, precedent-setting American courts took toward the phrase "law of nations," the next Section turns to a brief overview of the original understanding of the Framers of the Constitution. ost Founding-era political thought adopted the view that the law of nations was a branch of the law of nature and thus imposed a set of higher-law limitations on all nations. 163 James Wilson, an active participant in the Constitutional Convention, is well known for his extensive discourses on the meaning of the term. He stated, "The law of nations, as well as the law of nature, is of obligation indispensable: the law of nations, as well as the law of nature, is of origin divine.... Universal, indispensable, and unchangeable is the obligation of both."' 64 This belief that the law of nations had a definite content that Congress could not itself determine seems to have been accepted at the Convention. At one point in the brief debate over the Offenses Clause, Wilson remarked, "To pretend to define the law of nations which depended on the authority of all the civilized nations of the world, would have a look of arrogance, that would make us ridiculous.' 65 Gouvemeur Morris assuaged his concerns, responding that the law of nations was "often too vague and deficient to be a rule" enforceable in courts of law, and so "[t]he word define is proper." A variety of early sources recognized the distinction between the law of nations and treaties. 167 This is most clearly evidenced by the Alien Tort Claims Act, a statute enacted in 1789 by a Congress composed of the Framers' contemporaries. The Act granted federal courts jurisdiction over claims brought by aliens for "torts committed in violation of the law of nations or of a treaty of the United States." ' 1 68
The Federalist not only recognized this distinction 169 but argued that the former in fact governed the latter. If the President and Senate conspired to form a "corrupt" treaty, "like all other fraudulent contracts, [it would] be null and void by the law of nations. 1 70 It was also strongly suggested that the law of nations would not apply to disputes between a government and its own citizens. John Jay wrote, for instance, that "[ilt is of high importance to the peace of America that she observe the laws of nations toward all these Powers [foreign countries].' 7 '
St. George Tucker, in his 1803 book on Blackstone's Commentaries and the U.S. Constitution, specifically cited the Offenses Clause, writing, "Under this head, of offences against the law of nations, the violation of the rights of ambassadors, as also of passports, and safe conducts is included."' 172 Tucker further discussed the very guarded manner in which congress are vested with authority [under the Offenses Clause] to legislate upon the subjects of crimes, and misdemeanors. They are not entrusted with a general power over these subjects, but a few offences are selected from the great mass of crimes with which society may be infested, upon which, only congress are authorized to prescribe the punishment, or define the offence. 73 Three decades later, this sentiment was echoed by Chancellor James Kent, who wrote that the law of nations is "that code of public instruction which defines the rights and prescribes the duties of nations in their 167. Perhaps most notably, the Alien Tort Claims Act gave federal district courts jurisdiction over actions brought by aliens for torts "committed in violation of the law of nations or a treaty of the United States." 28 U.S.C. § 1350 (1994); see also The Law of Nations and the Offenses Clause intercourse with each other."' 174 Kent stressed the continuing importance of the natural law tradition to the law of nations. He wrote that while the most useful and practical part of the law of nations is, no doubt, instituted or positive law, founded on usage, consent, and agreement... it would be improper to separate this law entirely from natural jurisprudence, and not to consider it as deriving much of its force and dignity from the same principles of right reason. . as those from which the science of morality is deduced. 175 Moreover, Kent adopted Blackstone's conception of "offenses against the law of nations," stating that "[t]he offenses which fall more immediately under its cognizance, and which are the most obvious, the most extensive, and most injurious in their effects, are the violations of safe-conduct, infringements of the rights of ambassadors, and piracy.' 76 While a more thorough examination of the Framers' beliefs is beyond the scope of this Note, this Section provides credible evidence that the understanding of the term "law of nations" promulgated by scholars and accepted by courts was also shared by the people who drafted and ratified the Constitution. Having looked to the past to clarify the meaning of this phrase, the next Section shows that this understanding is entirely consistent with judicial interpretations of the Offenses Clause through the modem day.
E. Federal Courts and the Offenses Clause
Courts have not frequently discussed the Offenses Clause over the past 150 years, nor has Congress cited it as the basis for many pieces of legislation. 7 7 Cases in which courts have cited the Clause as the primary basis for legislation appear to fall exclusively into three categories. First, the Clause has most commonly been invoked as the justification for statutes prohibiting picketing or protests in the vicinity of embassies.' 78 It has also been interpreted as empowering Congress to establish military commissions to try violations of the law of war, 179 recognized as an important branch of the law of nations.' ° Finally, courts have read it to permit prohibitions on the counterfeiting of foreign currencies.i1 All of these cases fit neatly into the framework discussed in the preceding Sections. They deal with the prevention of substantive harm by Americans to foreign countries, or by foreigners to America. The conduct at issue in these cases-harassing diplomats, engaging in war crimes, and counterfeiting foreign securities-would have been recognized as offenses against the law of nations by the Framers and the philosophers who influenced them. In United States v. Arjona, the Court stated:
The law of nations requires every national government to use "due diligence" to prevent a wrong being done within its own dominion to another nation with which it is at peace, or to the people thereof; and because of this the obligation of one nation to punish those who within its own jurisdiction counterfeit the money of another nation has long been recognized.' 82
The Court did not claim that the law of nations in any way regulated the conduct of a government toward its own citizens. Accordingly, my explanation of the correct understanding of the Offenses Clause is consistent with the case law interpreting it.
In this Part, I have laid out the evidence for what I believe to be the most accurate interpretation of the phrase "law of nations" as used in the Offenses Clause. 183 The next Part discusses an alternative, compromise interpretation of the phrase, which remains true to many of the principles underlying this concept while nonetheless allowing for the incorporation of certain fundamental modem norms. exercised its authority to define and punish offenses against the law of nations by sanctioning, within constitutional limitations, the jurisdiction of military commissions to try persons for offenses which, according to the rules and precepts of the law of nations, and more particularly the law of war, are cognizable by such tribunals. Aside from the Offenses Clause, the other major place in U.S. law where the phrase "law of nations" appears is in the Alien Tort Claims Act (ATCA). The ATCA vests federal district courts with jurisdiction over any claim, brought by an alien, of a tort "committed in violation of the law of nations or a treaty of the United States. ' 84 Because this statute was enacted in 1789 by many of the same people who had drafted or ratified the Constitution, judicial interpretations of it might also inform interpretations of parallel language in the Offenses Clause. 185 The Supreme Court has never given a definitive interpretation of the ATCA. Throughout most of the 1960s and 1970s, courts interpreted the Act to exclude claims brought by aliens against their own governments 86 because the phrase "law of nations" was thought to only "govem[] civilized states in their dealings with each other." ' 187 One court explicitly held:
[A] violation of the law of nations arises only when there has been "a violation by one or more individuals of those standards, rules or customs (a) affecting the relationship between states or between an individual and a foreign state, and (b) used by those states for their common good and/or in dealings inter se. "' 8 This narrow conception of the law of nations, which was in many ways consistent with the Framers' original intent, was rejected in the celebrated case of Filartiga v. Pena-Irala. 8 9 In Filartiga, the Second Circuit held that the phrase "law of nations," as used in the ATCA, referred to all violations of modem international customary norms.' 90 
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The Yale Law Journal approach,' 9 ' repudiating earlier interpretations of the Act.' 9 2 The Central District of California, for instance, insisted on "ascertaining the content of the law of nations... not as it was in 1789 (the year the ATCA was enacted), but as it has evolved and exists among the nations of the world today."' 93 Most recently, however, courts interpreting the ATCA have employed the principle ofjus cogens, either explicitly or implicitly, as a way of more clearly ascertaining which torts violate the law of nations. Jus cogens refers to those rules of international law that are of fundamental importance to the international community. 94 Courts have found violations of jus cogens to include the following acts: "genocide, racial discrimination, slavery, self determination of persons, murder/disappearances, torture, war crimes, and crimes against humanity." ' 1 95
Jus cogens norms are "related" to customary international law, but differ insofar as customary international law "rests on the consent of states," while "a state is bound by jus cogens norms even if it does not consent to their application."' 96 The Restatement (Third) of Foreign Affairs acknowledges two categories ofjus cogens norms: "the principles of the United Nations Charter prohibiting the use of force,"' 197 and fundamental human rights law prohibiting genocide, slavery, murder, torture, prolonged arbitrary detention, and racial discrimination. 198 Courts have taken into account the concept ofjus cogens in determining whether particular acts constitute violations of the law of nations in cases arising under the ATCA. be free from official torture is fundamental and universal, a right deserving of the highest status under international law, a norm ofjus cogens."' 99 More recently, a California district court held, "It is well accepted that torture, murder, genocide and slavery all constitute violations of jus cogen [s] norms. ' 2°° The Ninth Circuit, however, has so far declined to limit jurisdiction under the ATCA tojus cogens violations. 20 1 If courts are not going to adhere to the actual meaning of the phrase "law of nations," we should hope their attempts at modernization remain as faithful as possible to it. The comparatively recent focus on jus cogens norms in interpreting the ATCA is encouraging because jus cogens is the closest modem analogue to the Framers' concept of the "law of nations," as discussed in Part 11. 202 Like the law of nations, "[j]us cogens norms, also referred to as peremptory norms, originated in natural law theories." 2 03 As with the law of nations, individual countries may not consent to violations of jus cogens norms. 2° Instead of incorporating all aspects of customary and treaty-based international law, jus cogens only "restrains nations from transgressing upon those interests deemed basic and fundamental to the international order." 20 5
Moreover, a jus cogens interpretation of the "law of nations" is consistent with much existing ATCA precedent. The criteria that many courts have used to identify violations of the law of nations are similar to the elements that courts consider in ascertaining jus cogens violations. 2 0 6
The range of offenses recognized by courts as violating the "law of nations" is remarkably consistent with practices prohibited by jus cogens. 2 0 7 Likewise, many claims that courts have not allowed to be brought under the ATCA were not violations ofjus cogens. 2 
8
This is not to imply thatjus cogens norms are perfectly clear. Although some authors appear to overstate the degree of inscrutability of such norms, 20 9 even the International Law Commission has held that "there is not as yet any generally recognized criterion by which to identify a general rule of international law as having the character ofjus cogens. ' '21° Nonetheless, because it is closer to the true meaning of the phrase "law of nations," the concept ofjus cogens is the best compromise approach to both the ATCA and the Offenses Clause. Under this method, Congress is empowered to enact federal statutes to "define and punish" violations ofjus cogens norms, in addition to traditionally recognized offenses against the law of nations. Because, as discussed earlier, the range of jus cogens norms is fairly narrow, this reading of the Offenses Clause does not threaten federalism in the manner of the interpretations offered by Professor Stephens and the International Law Scholars.
IV. CONCLUSION
Professor Stephens and the International Law Scholars offer a temptingly broad interpretation of the Offenses Clause that would allow it to serve as the constitutional authority for many laws struck down over the past decade by the Supreme Court. Their arguments are based on the fundamental misconception that the phrase "law of nations" as used in the Offenses Clause can be equated with either international law as a whole or 207. See Kadic v. Karadzic, 70 F.3d 232 (2d Cir. 1995) (holding that violations of the law of nations include genocide, war crimes, and official torture); Tel-Oren v. Libyan Arab Republic, 726 F.2d 774, 791 n.20 (D.C. Cir. 1984) (Edwards, J., concurring) ("On the basis of international covenants, agreements, and declarations, commentators have identified at least four acts that are now subject to unequivocal international condemnation: torture, summary execution, genocide and slavery." (citations omitted)).
208. Areas not protected by jus cogens norms, and which have also been found to be not The Law of Nations and the Offenses Clause with customary international law. This Note has demonstrated that these are not the most accurate interpretations of the Clause.
I do not argue merely that the Framers interpreted the phrase "law of nations" differently than we do today. Instead, I maintain that they explicitly understood the concept to refer to a static body of principles; it was not something that could change with time. The law of nations, closely related to natural law, was binding on nations regardless of their consent, and its scope could not be altered through either treaty or custom. Thus, it makes little sense to insist, as modem courts have, on "ascertaining the content of the law of nations.., not as it was in 1789, but as it has evolved and exists among the nations of the world today. 211 Moreover, having examined the writings of scholars who influenced the Framers, court rulings in the years around the Founding, and the Framers' brief discussion of the Offenses Clause, I have not discovered any evidence that the phrase "law of nations" was interpreted as governing the relationship between a country and its own citizens, except insofar as is necessary to protect a foreign nation or foreign nationals. The immutable principles comprising the law of nations were thought to govern only certain discrete areas including navigation, war, commerce, and diplomatic interactions with other nations. It is only with regard to these subjects that Congress may legislate under the Offenses Clause. Such an interpretation is consistent with the results reached in prior cases under the Offenses Clause.
If courts are reluctant to adopt this reasoning, however, a legitimate compromise would be to employ jus cogens as a modem analogue to the law of nations. Jus cogens, like the law of nations, is nonderogable and binding on nations irrespective of consent. Neither treaties nor customary norms can change the substantive content of ajus cogens norm. Moreover, jus cogens norms pose few restrictions on a nation's domestic affairs, thus alleviating the federalism concerns to which an expansive reading of the Offenses Clause gives rise. Whether one accepts the strong form of my argument, or settles for the jus cogens compromise, it is clear that a conception of the phrase "law of nations" different than that advanced by Professor Stephens is necessary not only to provide a more accurate interpretation of the Constitution, but also to protect the delicate balance of federalism carefully erected by the Framers more than two hundred years ago.
